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 1.  TIME:  9:00   CASE#: MSC14-02007 
CASE NAME: HORACE VS PARADISE SKATE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

  

  
 2.  TIME:  9:00   CASE#: MSC14-02324 
CASE NAME: ELIZABETH DE DIOS VS. CITY OF 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLT 
FILED BY ELIZABETH DE DIOS 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

 3.  TIME:  9:00   CASE#: MSC16-01133 
CASE NAME: DIRECT CAPITAL VS SHORTZ 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL (THOMAS F. 
NOWLAND, ESQ) FILED BY ROGER W. SHORTZ, M.D., A PROFESSIONAL 
* TENTATIVE RULING: * 
 
 Appear. 

  

 4.  TIME:  9:00   CASE#: MSC16-01133 
CASE NAME: DIRECT CAPITAL VS SHORTZ 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL (THOMAS F. 
NOWLAND, ESQ) FILED BY ROGER WILLIAM SHORTZ 
* TENTATIVE RULING: * 
 
 Appear. 
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 5.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS BERG SENIOR SERVICES 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SANDER FILED BY 
BERG SENIIOR SERVICES LLC 
* TENTATIVE RULING: * 
 
 Sustained without leave to amend for the reasons stated in the moving papers. No opposition.  

  

 6.  TIME:  9:00   CASE#: MSC16-01163 
CASE NAME: SANDER VS BERG SENIOR SERVICES 
HEARING ON MOTION TO/FOR STRIKE FIRST AMENDED COMPLAINT FILED BY 
BERG SENIIOR SERVICES LLC 
* TENTATIVE RULING: * 
 
 Granted without leave to amend for the reasons stated in the moving papers. No opposition. 

  

 7.  TIME:  9:00   CASE#: MSC16-01184 
CASE NAME: GILBERT VS. MIDLAND 
HEARING ON MOTION TO/FOR AWARD OF COSTS & FEES FILED BY MIDLAND 
FUNDING, LLC 
* TENTATIVE RULING: * 
 
 Defendant Midland Funding’s motion for attorneys’ fees is granted. 
 
The Court finds that the hourly rates of Defendants’ attorneys are reasonable, but that the 
requested hours are not. Although the issues addressed in this motion were slightly more 
numerous and complex than those faced by Defendant Hunt & Henriques, they did not warrant 
the significantly greater amount of attorney time. The court finds that the following are 
reasonable: Jessica Danielski at 15.4 hours for the anti-SLAPP motion, Thomas Landers at 10.0 
hours for the anti-SLAPP motion and Kurtiss Jacobs at 17.5 hours for the anti-SLAPP motion 
and 8.0 hours for this motion. The court declines to award the requested multiplier. Total fee 
award is therefore $17,403. 
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 8.  TIME:  9:00   CASE#: MSC16-01413 
CASE NAME: HITCHINS VS. BOREM 
HEARING ON DEMURRER TO COMPLAINT of HITCHINS FILED BY NEIL HUBLER 
* TENTATIVE RULING: * 
  

Defendant Neil Hubler’s demurrer is overruled, except that the demurrer is sustained for 

the sole reason that the complaint did not provide a legal description of the property. The Court 

orders that Plaintiff shall file and serve an amendment to the complaint by April 13, 2017. This 

amendment shall attach a legal description of the property as Exhibit A. Once this occurs, 

Defendant’s demurrer can be overruled and therefore, Defendant Hubler shall file and serve his 

answer to the complaint by April 27, 2017.  

As a preliminary matter, the Court does not see a declaration stating the parties met and 

conferred prior to filing this demurrer as required by Code of Civil Procedures §431.40. This 

error may have been the result of this demurrer having been filed after the Court granted 

Hubler’s motion for relief from default. The Court will excuse the failure to file a §431.40 

declaration this time. However, the Court takes compliance with §431.40 seriously and expects 

both parties to take the obligations in §431.40 seriously and to comply with all requirements of 

that section in the future.  

Cause of Action One For Fraud: 

Defendant Hubler demurrers to this cause of action for the failure to state a claim and 

because it is uncertain.  

“ ‘The elements of fraud, which give rise to the tort action for deceit, are (a) 

misrepresentation (false representation, concealment, or nondisclosure); (b) knowledge of falsity 

(or “scienter”); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 

resulting damage.’ [Citations.]” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.) 

“‘Promissory fraud’ is a subspecies of the action for fraud and deceit. A promise to do something 

necessarily implies the intention to perform; hence, where a promise is made without such 

intention, there is an implied misrepresentation of fact that may be actionable fraud. [Citations.]” 

(Ibid.)  

Plaintiff alleges two different fraudulent statements in the first cause of action. First, 

Plaintiff alleges that Hubler made false statements about the county seizing Plaintiff’s property 

due to unpaid taxes and second, Plaintiff alleges that Hubler made a false promise to Plaintiff. 

Plaintiff has alleged the required elements for a fraud claim. (See Comp. ¶¶5-8.)  

Hubler does not focus on the elements for fraud and instead argues that Plaintiff has not 

alleged fraud with required specificity and that there are inconsistent allegations in the fraud 

claim that make it uncertain.  

As to the statement regarding the seizure of Plaintiff’s property, Hubler argues that the 

allegation that Plaintiff’s property was in arrears conflicts with the allegation that the county was 
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going to seize Plaintiff’s property and that Plaintiff has not alleged facts to explain this ambiguity. 

The Court disagrees. Plaintiff alleges that the false statement was that the county was going to 

seize Plaintiff’s property. (Comp. ¶5.) Plaintiff also alleges that Hubler knew this statement was 

false. (Comp. ¶7.) Allegations that Plaintiff owed property taxes do not conflict with these 

allegations.  

As to the false promise, Hubler argues that Plaintiff has not alleged the terms of this 

promise with sufficient particularity. Again, the Court disagrees. Plaintiff alleged that Defendant 

Hubler promised to pay $50,000 in exchange for Plaintiff’s property. (Comp. ¶5.) These 

allegations are sufficient to allege fraud based upon an alleged false promise.  

Hubler also argues that the alleged false promise allegations conflict with the 2016 grant 

deed, which states that the property was a bona fide gift to Hubler and Borem. (See Comp. ¶ 6.) 

However, Hubler fails to cite to any legal authority to support this argument. In addition, Hubler 

briefly raises the statute of frauds, but only to Civil Code §1624. Hubler has not cited to any 

other legal authority and has not provided appropriate legal analysis. California Rules of Court, 

Rule 3.1113(b) requires that memorandum include “concise statement[s] of law” and “a 

discussion of the statutes, cases, and textbooks cited in support of the position advanced.” 

Hubler failed to follow 3.1113(b) as to these arguments and therefore the Court will not consider 

them at this time. (See, e.g. Quantum Cooking Concepts, Inc. v. LV Associates, Inc. (2011) 197 

Cal.App.4th 927, 934 (“Rule 3.1113 rests on a policy-based allocation of resources, preventing 

the trial court from being cast as a tacit advocate for the moving party's theories by freeing it 

from any obligation to comb the record and the law for factual and legal support that a party has 

failed to identify or provide.”).) However, these arguments may be re-raised by Hubler in later 

motions if otherwise appropriate.  

Defendant Hubler’s argument that fraud is not properly alleged against Defendant Borem 

fails. Hubler’s demurred to the complaint for himself only and therefore arguments as to 

Plaintiff’s claims against Borem are not currently before the Court.  

Defendant Hubler has not convinced the Court that Plaintiff has not stated a fraud cause 

of action or that the fraud claim is uncertain, and therefore the demurrer is overruled.  

Cause of Action Two For Quiet Title: 

Defendant Hubler demurrers to this cause of action for the failure to state a claim and 

because it is uncertain. Hubler argues that there are several errors with cause of action. Most of 

these arguments fail. 

Hubler argues that Plaintiff has not properly alleged his right to title of the property. That 

argument fails. Plaintiff has alleged that the Williams E. Hitchins Family Trust dated November 

1992 was the owner of the property until January 2016 and that Plaintiff is the successor trustee 

of this trust. (Comp. ¶¶1, 5.) Hubler appears to argue that the 2005 recorded document makes 

these allegations false. The 2005 recorded document appears to replace the original trustee and 
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settlor, William Hitchens, with Plaintiff as the successor trustee. This document does not conflict 

with the allegations in the complaint, including who owned the property before the defendants.  

Hubler also argues that Plaintiff has not alleged a date for a determination as to title. 

Plaintiff alleged the date for determination as the date this proceeding began. (Comp. ¶17.)  

Therefore, Hubler’s argument fails.  

Hubler is correct in one of his arguments. Code of Civil Procedure §761.020(a) requires 

that a complaint for quiet title provide legal description of the property. Plaintiff argues that it 

attached the legal description of the property to the complaint and it appears that this was 

Plaintiff’s intention as Exhibit A is referenced in the complaint. (Comp. ¶5.) However, the Court’s 

copy of the complaint does not contain any attachments. The failure to attach the legal 

description of the property is the only reason this Court could sustain the demurrer. Therefore, 

the demurrer is sustained so that Plaintiff can attach the legal description of the property. This is 

the only reason the demurrer is sustained and as explained above, Defendant Hubler shall 

answer the complaint once the legal description of the property is attached to the complaint.  

Other Matters: 

Defendant’s requests for judicial notice are granted as unopposed. However, the Court 

only takes notice of the fact that these documents were filed with the County recorder and not 

the truth of the matters stated therein. In addition, while the Court takes judicial notice of exhibit 

2, the Court notes that the document is not a quitclaim deed, but rather an affidavit of death of 

trustee.  Finally, Defendant did not provide tabs in his requests for judicial notice and must do so 

in the future.  

Defendant’s reply was due five court days before the hearing on March 29, 2017. 

Defendant filed his reply late on March 30, 2017. Despite this deficiency, the Court will consider 

the late filed reply. However, the reply included arguments that were not first raised in the 

moving papers. The Court will not consider these arguments. (American Drug Stores, Inc. v. 

Stroh (1992) 10 Cal.App.4th 1446, 1453 (“Points raised for the first time in a reply brief will 

ordinarily not be considered, because such consideration would deprive the respondent of an 

opportunity to counter the argument.”).) 
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 9.  TIME:  9:00   CASE#: MSC16-01413 
CASE NAME: HITCHINS VS. BOREM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.   

  

10.  TIME:  9:00   CASE#: MSC16-02178 
CASE NAME: SURI ENTERTAINMENT VS. HOWARD 
HEARING ON DEMURRER TO COMPLAINT of SURI ENTERTAINMENT, INC. 
FILED BY MATSU SUSHI , INC., 
* TENTATIVE RULING: * 
 
 
           Defendant Matsu Sushi, Inc.’s demurrer to the complaint is sustained with leave to 

amend.  Plaintiff has failed to allege facts sufficient to state a cause of action against moving 

defendant. 

 Defendant Matsu Sushi, Inc. (also referred to as “Matsu”) demurs on the ground 

Defendant Matsu Sushi, Inc. is not a party to either of the agreements. Defendant Matsu was 

not a signatory on either agreement and there are no ultimate facts connecting Defendant Matsu 

to Plaintiff’s claims for specific performance and breach of contract.  According to Defendant, 

Plaintiff apparently bases its inclusion of Defendant Matsu Sushi on a tenuous alter ego theory 

and boilerplate agency language.   

 

Background Facts 

 In June 2016, Plaintiff Suri Entertainment, Inc., and Defendants Richard Roland Howard 

and Yeon Kyung Lim entered into a Commercial Property Purchase Agreement & Joint Escrow 

Instructions.  Plaintiff also entered into Business Purchase Agreement with seller Chop Chop 

Inc.   Plaintiff agreed to buy real property commonly known as 1428 Contra Costa Blvd in 

Pleasant Hill for the sum of $1,600,000.00.  Plaintiff also agreed to buy the restaurant business 

owned by Defendants located on the property, for the sum of $170,000.00. 

 Plaintiff alleges Defendants breached the agreements when they unilaterally cancelled 

the agreements and refused to complete the transactions as contemplated.   

 

Alter Ego Theory  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/06/17 

 
 

- 7 - 

  Plaintiff argues it has sufficiently alleged charging allegations against Matsu on an alter 

ego theory. 

  In general, the two requirements for applying the alter ego doctrine are that (1) there is 

such a unity of interest and ownership between the corporation and the individual or 

organization controlling it that their separate personalities no longer exist, and (2) failure to 

disregard the corporate entity would sanction a fraud or promote injustice. (Communist Party v. 

522 Valencia, Inc. (1995) 35 Cal.App.4th 980, 993.   

 “Under the standard alter ego doctrine, in appropriate circumstances the corporate form 

may be disregarded and the corporate veil pierced so that an individual shareholder may be 

held personally liable for claims against the corporation. (Postal Instant Press, Inc. v. Kaswa 

Corp. (2008) 162 Cal.App.4th 1510, 1513.   A variant on the ego theory is recognized by some 

courts where, the corporate veil is pierced to permit a third party creditor to reach corporate 

assets to satisfy claims against an individual shareholder. (Ibid.)  However, “[O]outside reverse” 

piercing of the corporate veil is not permitted in California, that is, the corporate veil will not be 

pierced to satisfy the debt of an individual shareholder. (Communist Party v. 522 Valencia, Inc. 

(1995) 35 Cal.App.4th 980, 993-995.)  Here, Defendant argues Plaintiff is alleging the 

corporation is responsible for the acts of the individuals, which is not allowed under California 

law. 

  In the Opposition, Plaintiff argues it has alleged sufficient facts for application of the alter 

ego theory.  Plaintiff alleged Defendants “have such a unity of interest and ownership that the 

separate personalities do not in reality exist and that the corporate structure is just a shield for 

the alter ego of each other.”  (Complaint, ¶9.)  

 According to Plaintiff, the Business Purchase Agreement expressly contemplated the 

transfer of the Alcoholic Beverage Control license (“the ABC license”) attached to the business.   

According to the CA Dept. of Alcoholic Beverage Control, the ABC license is held by Matsu 

Sushi, Inc.  Matsu is doing business as Chop Chop Korean BBQ. (Plaintiff’s RJN, Exh. A.)  

Since Matsu holds the ABC license, which was agreed to be transferred in the Purchase 

Agreement, Plaintiff argues that adhering to separate existences of the corporation would 

sanction fraud and promote injustice.   

  Unfortunately Plaintiff has not alleged these facts in the complaint.  The court takes 

judicial notice of the fact that Matsu Sushi, Inc. and Chop Chop Inc. share the same officers.  

However, there are no facts alleged showing such a unity of interest and ownership between the 

corporations that their separate personalities no longer exist. Plaintiff has alleged no facts to 

show the corporation is so influenced and governed by the shareholders that the separateness 

has ceased to exist or that piercing the corporate is necessary to avoid injustices. 

  

Agency Theory 

 The Complaint contains only boilerplate averments of mutual agency. (Complaint, ¶10.)  

The Cal. Supreme Court criticized such boilerplate agency allegation in Moore v. Regents of 
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University of California (1990) 51 Cal.3d 120, 134, fn. 12. Here, Matsu Sushi Inc. was not a 

signatory to the agreements.  Other than the boilerplate agency language, there are no charging 

allegations in the body of the complaint against Matsu.  The caption of the complaint constitutes 

no part of the statement of the cause of action.  (McDonough v. Waxman (1930) 103 Cal.App. 

169, 173; Falahati v. Kondo (2005) 127 Cal.App.4th 823, 829.) 

 Even though Plaintiff argued in the Opposition that the signatories on the Agreements 

represented they had authority to sell the liquor license as part of the assets of the restaurant 

business, these allegations are not in the complaint. 

 Therefore, the demurrer is sustained with leave to amend.  If Plaintiff seeks to amend, 

Plaintiff shall file and serve the amended complaint on or before April 27, 2017. 

 

Plaintiff’s Request for Judicial Notice 

  Plaintiff’s request for the court to take judicial notice of California Department of Alcoholic 
Beverage Control’s License Query System Summary for License Number 516244 is granted 
pursuant to Cal. Evidence Code § 452(h).  It provides the court may take judicial notice of “Facts 
and propositions that are not reasonably subject to dispute and are capable of immediate and 
accurate determination by resort to sources of reasonably indisputable accuracy.” 

  

11.  TIME:  9:00   CASE#: MSC16-02178 
CASE NAME: SURI ENTERTAINMENT VS. HOWARD 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION AND STAY ACTION 
FILED BY RICHARD ROLAND HOWARD, YEON KYUNG LIM, CHOP CHOP, INC. 
* TENTATIVE RULING: * 
 
 
             Defendants Richard Roland Howard, Yeon Kyung Lim, and Chop Chop Inc.’s Motion to 

Compel Arbitration is denied without prejudice.  

  Defendants move to compel arbitration and stay action pursuant to CCP §§ 1281.2 and 

1281.4.   Both the Commercial Property Purchase Agreement and the Business Purchase 

Agreement contained arbitration provisions.  However, the court denies the motion on the 

ground the motion is premature at this time. 

 First, CCP 1281.2 provides: “On petition of a party to an arbitration agreement alleging 

the existence of a written agreement to arbitrate a controversy and that a party thereto refuses 

to arbitrate such controversy, the court shall order the petitioner and the respondent to arbitrate 

the controversy if it determines that an agreement to arbitrate the controversy exists…”   

          Here, there is no evidence Plaintiff has refused to arbitrate the controversy.  In fact, in the 

Opposition, Plaintiff states that “it has wanted to move the instant matter to arbitration for 

months and had met and conferred with Defendants toward that end.”  (Plaintiff’s Opposition, 

1:24-25.)  Here, it does not appear Plaintiff has refused to arbitrate. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   04/06/17 

 
 

- 9 - 

 Secondly, both the Business Purchase Agreement and the Commercial Property 

Purchase Agreement contain mediation clauses.  Section 30 of the Business Purchase 

Agreement states and Section 26 of the Commercial Property Purchase Agreement state in 

pertinent part: 

Dispute Resolution:  A. Mediation:  The Parties agree to mediate any dispute or 

claim arising between them out of this Agreement, or any resulting transaction, 

before resorting to arbitration or court action through the C.A.R. Real Estate 

Mediation Center for Consumers…or through any other mediation provider or 

service mutually agreed to by the Parties… THIS MEDIATION PROVISION 

APPLIES WHETHER OR NOT THE ARBITRATION PROVISION IS 

INITIALED…”  

Although Plaintiff represented in the CMC statement, filed on March 23, 2017, that Mediation is 

scheduled, the court finds it premature to compel the parties to arbitration.  Therefore, the 

motion is denied without prejudice. 

 

 

ADD ON 

12.  TIME:  9:00   CASE#: MSN17-0298 
CASE NAME: MATTER OF SYMETRA ASSIGNED BEN 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT FILED BY SYMETRA ASSIGNED BENEFITS SERVICE COMPANY 
* TENTATIVE RULING: * 
 
Appear with Mr. Chelette. 
 
 

 


